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Refusal to Perform I\/iilitary Service as a Basis for Refugee Claims
in Canada! .

Edward C. Corrigan
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There is no specific provision in the 1951 Geneva Convention for recognition as
a Convention refugee for draft evaders, deserters.and conscientious objectors. In
Canada a body of jurisprudence has grown out of the five Convention grounds,
which allow them to be applied so as to embrace conscientious objectors in
some circumstances.

As James Hathaway argues, “Persons who claim refugee status on the basis of a
refusal to perform military service are neither refugees per se nor excluded from
protection.” The United Nations High Commissioner for Refugees (UNHCR)
gives the following as a general rule:

A person is clearly not a refugee if his only reason for desertion or drafi-
evasion is his dislike of military service or fear of combat. He may, however,
"be a refugee if his desertion or evasion of military service is concomitant
with other relevant motives for leaving or remaining outside his country, or
if he otherwise has reasons, within the meaning of the definition, to fear

“i,

persecution3 ¢

The crucial question is whether the claimant can show that desertion or evasion
is grounded on civil or political status, thus baving a nexus or connection to one
of the five grounds enumerated in the 1951 Geneva Convention, failing which
the claim cannot succeed.

The position that draft evaders who are no more than draft evaders, should be
excluded from the definition of Convention refugee derives from the premise
that: “[t]he Convention does not contain any sections dealing {specifically] with
army deserters or conscientious objectors.” There is no nexus between the harm
feared and civil or political standing of the evader. A desite to avoid military -

N

IRevised version of a paper presented at The Refugee Lawyers Association Seminar,
Toronto, on March 19, 1999,

2James C. Hathaway, The Law of Refugee Status, (Toronto: Butterworths, 1991), p- 179.
SUNHCR Handbook, para. 168, p. 40.
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service is not, prima facie, grounds for claiming refugee status under the Geneva
Convention 4

An early example of this restrictive approach is found in the case of a refugee
claimant who was a draft evader from Poland. The Immigration Appeal Board,
supported the proposition that “{tjo serve in the armed forces is a duty of all
Polish citizens and, therefore, the board cannot consider Mr. Adamusik to be a
refugee just for this reason.”™

The note of caution which runs through immigration law Jurisprudence dealing
with conscientious objectors to military service, stems from the natural bias of
tribunals to uphold the authority of the state. ‘There is broad recognition for a
government’s basic right to press citizens into military service in the national
interest. When military conscription existed in Canada, courts in this country
were generally unsympathetic to conscientious objectors, and interpreted legal
exemptions strictly, even when objection stemmed from sincerely held pacifistic
or religious beliefs.6

Professor Hathaway’s academic treatise, The Law of Refugee Status, traces the
development of refugee law on conscientious objectors in Canada up to 1991,
and describes how a number of exceptions to the exclusion of evaders of mili-
tary service and desertion were incorporated into Canadian’ law. .

In Canada, hisiorically. the treatment of the conscientious objectors had a some-
what varied treatment by the Immigration Appeal Board and the Federal Court

“of Appeal. In Musial v. Canda (Minister of Employment & Immigration ) (1981),
38 NR. 55 (Fed. C.A.), which involved a citizen of Poland who wished to
“avoid military service which [was] abhorrent to him on moral grounds™ be-
cause it involved “subjugating the Afghan people to communist domination,”
Mr. Justice Pratt writing for the majority of the court ignored the issue of consci-
entious objection. :

- - . the board was right in assuming that a person who has violated the laws
.-of his country by evading ordinary military service . . . cannot be said.to fear

\

“Immigration Appeal Board Decision 79-1104, C.LLC. Notes 15.11, August 1, 1979
cited in Hathaway, p. 180.

SAdamusik v. Canada (Minister of. Manpower & Immigration), [1976) 2 EC. 63, 12 NR.
262 (Fed. C.A).

SFor example see: Greenless v. Canada {Attorney General), [1946] O.R. 90, [1946) 1
D.L.R. 550 (Ont. C.A.) and R. v. Held (1946), 87 C.C.C. 378 (Ont. C.A), upholding draft
orders on Jehovah's Witnesses. In both cases, leave to appeal to the Supreme Court of

" Canada'was refused: [1946] S.CR. 462, 87 C.C.C. 388 (S.C.C.). Canadian courts have
also refused to recognize conscientious objection to military spending expressed by with-
holding tax payments: Hertzog v. Minister of National Revenue, [1991] 1 CT.C. 2529
(T.CC).
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persecution for his political opinions even if he Wwas prompted 1o commit that
olfence by his political beliefs.” :

In Musial, Chief Justice Thurlow left open the possibility .Ihat i:onsciemious ob-

Jjection could be recognized as a valid base for making a refugee claim,

While the boards’s Teasons . . . are perhaps ineptly expressed and give the
impression that in the board’s view army deserters and conscientious objec-

The majority view in Musial, prevailed for a number of years unti] “questioned
by a trilogy of Immigration Board decisions in 19879 These, decisions com-
menced with the case of Salvadoran Luis Alberto Mena Ramirez. The claimant
was a Jehovah’s Witness who opposed military service on religious grounds. In
this claim there was no ©Opportunity for alternative $ervice and as a result he was

who are without such scruples;-the issue is not equal treatment, but fear of
persecution. ... . [T}he board finds a systematic persecuﬁoxifby reason of re-
ligion. It is the failure of the recruiting system to make allowances for the
convictions of the conscieatious objector that forms the basis of the fear.
Sucl}oa failure amounts fo fear of persecution, within the meaning of the
Act.*

This case represented a move away from the absolutist stance adopted by the
majority in Musial. A similar break occurred in Basir Ahkmad Ahmaddy. This
case involved a man who objected on principle to preforming compuisofy mili-
lary service on behalf of the claimant government of Afghanistan. The Immigra-
tion Appeals Board accepted -a claim for protection under the Geneva Conven-

TMusial v, Canada (Minister of Employment & Immigration) (1981), 38’ NR. 55 (Fed.
C.A) at p. 60.

8Musial at p- 59.
9Hathaway at p. 183.

“-’Immigraﬁon Appeal Board Decision V866161, C.L.LC. Notes 11015, May 5, 1987 ar
pp. 4-5, cited in Hathaway, p. 184.

8 Imm. L.R. (3d)
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tion based on conscientious objection and relying on the judgment of Chief
Justice Thurlow in Musial-

He has a conscientious objection, both personally and due 10 his Islamic be.
. liefs. to killing his brothers in a war in which he does not believe, a war

which scems to be using mere children to sysiematically Kill innocent civil-

ians. His act of refusing to serve is oue, which could not be allowed 1 go
“unpunished” by the authorities. They would interpret it as an expression of
political opinion contrary to their own. . . - This thereby brings him within
the definition of Convention refugee as a conscientious objector. .. .11

At the present time the leading case on conscientious objection and refusa 1o
perform military service is Zolfagharkhani v. Canada (Minister of Employmen;
& Immigration).!? In Zolfagharkhani the refugee claimant was a deserter from
the Iranian military. The claimant had already served two years military service
in the Iranian army in the war against fraq. The Revolutionary Guards assigned
the claimant, to be a paramedic in a war against the Kurds in Iran and he will-
ingly complied. However, when he leamed that the Iranians were planning to
use poison gas against the Kurds he had a crisis in conscience since he did not
want to be a party to the use of poison gas against his fellow countrymen. As a
result of this crisis he deserted from the Iranian army.

The Immigration and Refugee Board panel which heard this claim ruled that
since the claimant ‘was only to serve as a paramedic and to help “his brothers on
both sides of the camp™ and found that there was nof good grounds to “substanti-
ate the claimant’s fear of persecution on the basis of his political opinion,
namely his objection to serving as a paramedic in the Iranian military in a war
against the Kurdish movement.” On the basis of this finding the Panel found that
the claimant was fleeing prosecution based on a general law of application on
compulsory military service and desertion from the Iranian army,'3 and rejected

" his claim for Convention refugee status.
" In Zolfagharkhani, MacGuigan} L.A., reviewed the decision in Musial v. Canada

(Minister of Employment & Immigration) (1981), [1982] 1 E.C. 290 (Fed. C.A).
which was then the leading authority onthe question of conscientious objection
and persecution versus prosecution for violating “an ordinary law of general ap-
plication.” Mr. Justice MacGuigan's comment on Musial is instructive:

This decision has, I think, often been taken by the board to establish the
proposition that, where a government is merely enforcing “an ordinary law

<

YBasir Ahmad Akmaddy Immigration Appeal Board Decision T86-10392, December 1,
1987, at p. 41, cited in Hathaway, pp. 184-185.

1ZZOIfaghal‘ldztmi v. Canada (Minister of Employment & Immigration) (1993), 20 Imm.
LR (2d) I (Fed. C.A).

BZoifagharkhani at pp. 4-5.

1
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of general application,” it cannot be guilty of persecution but is merely en-
gaging in prosecution. With respect, [ believe that to be only a half-proposi-
tion, and in any event one not asserted by Pratte JLA. Since any given ordi-
nary law of general application in a dictatorial or totalitarian state may well
be an act of political oppression, I believe it is self-evident that such an abso-
lute proposition of prosecution, not persecution, could not be supported in
relation to the majority of countrics from which refugee cases arise. 14

Accordingly, the Federal Court of Appeal, in Zolfagharkhani, adopted a restric-
tive interpretation of prosecution for violating “a law of general application.”
Also, as Mr. Justice MacGuigan writes that “the mental element which is deci-
sive for the existence of persecution is that of the government, not that of the
refugee:”

In the statutory definition of a Convention refugee as a person who “by rea-
son of a well-founded fear of persecution for reasons of race, religion, na-
tionality, membership in a particular social group or political opinion,” the
key words in this context are “persecution for,” which have reference 10 the
state of mind of the active party, the persecutor, rather than to that of the
“persecuted.”15

In the hope of clarifying the sitation with respect to the law on persecution
Versus prosecution as it relates to an ordinary law of general application the Fed-
eral Court of Appeal set out four propositions:

(1) The statutory definition of Convention refugee makes the-intent (or any
principal effect) of an ordinary law of general application, rather than the
motivation of the claimant, relevant to the existence of persecution.

(2) But the neutrality of an ordinary law of general application, vis-a-vis the
five grounds for refugee status, must be Jjudged objectively by Canadiag
tribunals and courts when required. .

(3) In such consideration, an ordinary law of general application, even in
non-democratic societies, should, I believe, be given a presumption of valid-
ity and neutrality, and the onus should be on a claimant, as is generally the
case in refugee cases, to show that the laws are either inherently or for some

other reason persecutory. -

(4) It will not be enough for the claimant to show that 2 particular regime js
geaerally oppressive but rather that the law in question is persecutory in rela-
tion to a Conveation ground. 16

The Federal Court of Appeal in Mohamed v. Canada (Minister of Employmenz
& Immigration) ruled that for a general law of application to be valid and prose-

YZolfagharihani at pp- 7-8.
152.'0Ifagliarkhani atp. 8.
I‘SZoIfa,glzark]zam’ at pp. 9-10.
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cution found instead of persecution the law must be a valid law. In this claim a
Police Chief in the Sudan refused to carry out arrest orders for political oppo-
nents of the new military regime. There can be no prosecution for violaling a
law that is itself illegal. The Federal Court of Appeal ruled:

We are all of the view that the board erred it concluded that the appellant’s
fear was of “prosecution” rather than “persecution.” Simply stated the refusal
lo carry out military orders, which have no legal foundation, cannot give rise
10 a fear of prosecution-which implics that one is dealing with a valid [aw of
general application. Rather, such inaction on the part of the appelant could
well be regarded as giving rise to persecution for perceived political opinion.
Having regard to this error and the abysmal human rights record of the new
regime, which is fully documented, the board’s decision cannot stand. Ac-
cordingly, the appeal will be allowed, the decision of the board set aside and
the matter remitted for determination by a differently constituted panel.!”

Similarly, in Moslim v. Canada (Secretary of State) the Federal Court reviewed
the "human rghts situation in Iraq and ‘also considered the punishment for
breaching a general law of application in Iraq governing compulsory military
service. The court held that:

the board acted in a patently unreasonable fashion in determining on the facts
of .this cése that the applicant would face punishment in Iraq solely to his
violation of a law of geéneral application. The uncontradicted evidence of the
applicant established that his absence from Iraq was unauthorized: he evaded
military service in two wars and expressed political opinions contrary to the
goveming regime. In reaching its conclusion that the applicant would only be
punished for breaching a'law of general gppﬁcau’ou, the board has ignored
cogent documentary and oral evidence that the applicant would risk severe
extra-judicial. treatment at the-hands ‘of one of the most repressive, abusive
regimes in the world. Furthermore, its finding that the Iraqgi authorities would
be unlikely to take persecutory action against the applicant on his return is
unsupported by the evidence.1¥ -

The Federal Court of Appeal cited with favour in Zolfagharkhani the
UNHRC. Handbook on Procedureg and Criteria for Determining Refugee
Status, (Geneva, 1988), para. 171, which states:

Where . . . the type of militacy action with which an individual does not wish
{o be associated is conderned by the intemnational conununity as contrary to
basic rules of human conduct, punishment for desertion or draft-evasion . ..
in itself be regarded as persecution.!¥

YMohamed v. Canada (Minister of Employment & Immigration) (1994), 176 NR. 60
(Fed. CA)arp. 61 - '

BMoslim v. Cinada (Secretary of State) (1994), 75 F.T.R. 243 (Fed. TD.) at p. 244,
ngoIfagIzark]zani atp. 12,
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It is also noted that the Zolfagharkhani decision endorsed Professor Guy Good-
win-Gill’s view of the political dimension to avoiding compulsory military
service.

Military service and objection thereto, seen from the point of view of the
state, are issues which go to the heart of the body politic. Refusal to bear
arms, however motivated, reflects an essentially political opinion regarding
the permissible limits of state authority: it is a political act.20
A review of recently published. decisions shows- that the principles set out in
Zolfagharkhani have been well relied on, in rulings of the Federal Court Trial
Division and findings of the Immigration and Refugee Board. Even where
Zolfagharkhani is not cited directly as an authority, decisions have generally
conformed to its principles. :

The gradual evolution of refugee law with respect to conscientious objection and
refusal to perform military service was consistent with the developments in In-
ternational ilaw-jii;'»tpe Post-World War I world. These developments still re-
- quired a nexus ‘to;the ;grounds for obtaining protection under the 1951 Conven-
tion based on. conscientious objection, while simultaneously ' respecting the
internal structure of the Convention by linking conscieatious objection to an im-
plied political challenge to the authority of the state.
: Specxﬁcefamplgs grounds-for-acceptance as a Convention refugee on the
basis of ‘conscientious ‘objection to compulsory military service are as follows:

Discriniinatory: Conscription

' When a claim is based on the fact that a conscript will be treated in a discrimina-
tory manner, ofthat_pros«_acuﬁon or punishment for evasion or desertion is biased
against one of the five:Convention-based’ grounds of protection. For example, if
members.of a particular racial group are subject to conscription, where the mili-
tary service obligation is enforced more rigorously against persons of a particu-
lar political perspective, or where the penalty for evasion or desertion is applied
differently to members of a given social group, the refugee claim should be ex-
amined on its merits. - )

A clear example ofa successful refugee claim on the grounds of a conscription
law-applied in a discriminatory way was the case of a brother and sister from
Djibouti. The claimants were conscripted into a form of military service, but

Guy Goodwin-Gill, Thé Refugee in International Law (1983) at 33-34, cited with fa-
vour in Zolfagharkhani at pp. 12-13. :

W
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found that conscripts from their tribal group were treated differently from mem-
bers of the dominant tribal group of the ruling elite:

From the beginning, the Afar conscripts were separated from the other re-
cruits, who were Isse and were treated differently. They were not given guns,
rank or military training. Instead they were forced to do manual labour such
as cleaning latrines. They were given inadequate food and insulted by com-
manders for their Afar identity. Any objection or disobedience met with se-
vere punishment, specifically, being putin-a black box all day with tempera-
tures around 42 degrees centigrade. . . . [The sister was] forced into service
as a kitchen worker in a military camp. . .. All of the conscripted workers
were Afar women. The soldiers were Isse 2! :

Due to the harmful and discriminatory intent behind the application of the law
on conscription to the claimants, the Immigration and ‘Refugee Board, -citing
Zolfagharihani, held that the enforcement. of this conscription law was “in itself
a form of persecution, and was. not the enforcement of a law of general
application.”2?

Political Opinion

A second situation, in which claimants who wish to avoid military service,
“arises when desertion or evasion reflects an implied political opinion as to the
fundamental illegitimacy in international law of the form of military service
avoided.”?® To quote Gilbert Jaeger: ‘ - '
- - - a.broad perception in democratic-countries is that there is considerable
difference between military. service by consent, instituted according to demo-
cratic legislative process and called upon to.defend the life of a democratic
society, on the one hand, and on the other liand, military service in a dictato-
rial or quasi-dictatorial regime called upon to defend institutions and Dpolicies.
unrelated 10 accepted human rights standards or, even worse, utilized forin-
ternal or external aggression. ... [TJhe right to refuse military service on
account of its illegitimate political purpose . . . is formally acknowledged by
the UN General Assembly; such refusal qualifies an individual for the grant
of asylum and refugee status 24+

As Hathaway notes:

- - . there is a range of military activity which is stmply never permissible, in
that it violates basic intemational standards. This includes military action in-

%
2IXD.V. (Re), [1996] CR.D.D. No. 70 (A94-01191, A94-01192) ar paras. 10-15, 34-45.
22X V.D. (Re) at para. 35. ' '

23Hathalway, p- 180.

24Gilbert Jaeger, “The Definition of “‘Refugee’: Restrictive versus Expanding Trends,”
[1983] World of Refugee Survev 5 at p- 7, cited in Hathaway, p. 180.
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tended (0 violate basic humaa rights, ventures in breach of the Geneva Con-
vention standards for the conduct of war, and non-defensive incursions into
foreign territory. Where an individual refuses 10 perform military service Some countries offer conscientious objectors to military service Jobs that do not
which offends fundamental Standards of this sort, “punishment for desertion involve requiring the conscript to fight and kill. In those countries a conscript
can work as an ambulance driver or stretcher-bearer or in some other non-mili-
tary capacity. The Immigration and Refugee Board made an issue of this type of
‘military service for the refugee claimant in Zolfagharkhani. He was working as
an army paramedic when he deserted the Iranian forces. Mr. Justice MacGuigan
was critical of the “Florence Nightingale™ role the panel depicted for the claim-
ant. He found the board’s “reasoning untenable, because the distinction it drew
between participation and non-participation in military activity is unrealistic and
even naive .. 29

The Federal Court of Canada noted that:

Indeed, it is open to question whether participation even as a paramedic in
such an operation, iif chemical weapons were actually used, might not have
led to the appellant’s exclusion from Coavention refugee status for having
committed “a crime against peace, a war crime, or a crime against humag-
ity.” as analyzed in Ramirez v. Canada (Minister of Emplovment & Immigra-
Hon), {1992] 2 E.C. 306, 89 D.L.R. (4th) 173, 135 N.R. 390 (C.A.),30

' 2 here all three grounds apply. A conscientious objector
may fear or have experiericed discriminatory treatment in the army on account
of the claimant’s ethnicity, religious convictions, or other grounds, object to the
army in question’s conduct, and for both reasons be perceived as a-political dis-
sident and persecuted-on-that-account. If the military laws_of the claimant’s
country may not allow any form of alternative service, or service in certain parts

e body, ‘ . _ of the country only, the claimant’s case for refugee status is stronger still.
ivated, reflects an esseatially.political ; ‘p_ oniegarding

the permissible limits of stats authority: 145 5 poliical PN ey A case involving all three grounds is described in LYR. (Re)*! a 1997 decision
versal application™ can thus be seen as singling ouf or discriminating against | qf the Immigration axfd Rcf.ugee Board, -dealmg with 2 Russxa-n Orthodox Chris-
those who hold certain political views 28 SR tian who was conscripted in the Israeli army. The male claimant had already
done military service in the Russian army, and had done so without objection.
So, this claimant was not opposed to military service as such. Upon being called
AN up for military sérvice, the claimant twas subjected to scrutiny and numerous
interviews, and discriminatory treatment by officers, at least partly on account of
his foreign military service and non-Jewish ethnicity. The claimant says he was
i questioned at length about his Arab associates and friends. The board found that
“. .. the Israeli military law, while neutral on its face, was enforced in a differ-
eniial way against the claimant because of his perceived politjcal dissidence.”

Alternative Service

25Hathaway, pp- 180-181, citing UNHCR, note 42 and 40.
26U:N.G.A. Res. 33/165, December 20;,1978, cited in Hathaway,

Cirie v. Canada (Minister of Emplovment & Immigration} (1993),:
210, {1994] 2 E.C. 65 (Fed. I.D.):at:pp. 213-215. .

————— e .

29Za]faglzarklmni at pp. 10-11.

285 | - T . T
rGé.SgZdwmdeL The Refugee in‘Infernational Law (Oxford: Clatendon-Press, 1983) 3Zolfagharkhani at p- 6
Pp- 33-34. ' ’

3ULYR. (Re), [1997] CRDD. No. 228 (T95-06356).
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Positive Decisions

Examples of claimants Tecognized as convention refugees on the strength of

their. conscientious objections to military service include a young male Kurd .

avoiding cconscription in Turkey,3* two young males who objected to the meth-
0ds of Guatémala’s armed forces,35 and young males from Algeria36 and Leba-
non37: Although-not as common as claims by young men, the Immigration and
Refugee Board has also found female claimants .to be Convention refugees on
account of persecutory forcible conscription into military service:3* In one Fed-

These successful «claims were characterized by findings that the claimants were
credible, in ‘particular, that thejr objections truly were the product of sincere
moral disagreement with an ammy’s conduct, or because of real fear of persecu-
‘tion under miflitary service. Another common feature of these claims was that

321 YR. (Re) at para 25.
3?’I.Y.R. (Re) at paras 26-40.
340.48. (Re), {1998] CR.D.D. No. 108 (T97-02924).

3z20.0. (Re), {1996] CR.D.D, No. 95 (U94-05151); B.BE. (Re). [1997) C.R.D.D. No.
126 (U96-02921).

36AJ.H.A(Re), [1997] CR.DD. No. 223 (V96—01788).
3TW.DF. (Re), [1997) CR.D.D. No. 19 (A95-01 130).

BX.D.V. (Re), [1996] CRD.D. No. 70 (AS4-01191, A94-01192); E5.0. (Re), [1997]
CR.D.D. No. 27 (U96-04191), :

-~

P Poologarattian v. Canada (Mirister of Citizenship & Immigration) (March 26, 1996),

Doc. IMM@O-?S@S (Fed. T.D.).

A
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counsel provided strong documentary evidence on the country in question for
the claimant.

Negative Decisions

By contrast, in many of the negative decisions following Zo!fagl'zarkham:, objec-
tion to military service has often been seen as little more ‘_tf}an an eﬂ}be[hshment
to weak refugee claims. Serious problems with the credibility of clalman.ts, s1.1ch
as not telling a consistent story, claimants using fake docurx.lcnts and to_:llxgg IECS,
derailed claims relying on conscientious objection, despite the claims being
against dangerous countries where conscription laws had -grounded vs‘ltx(;:ccssful
c{aims, such as Guatémala, Nicaragua, Lebanon, Sri Lanka and Israel. In one
Federal Court Trial Division ruling, the conscientious objection element to the
claimant’s case was ruled unworthy of belief on the simp;le groun@s -th‘:zt ﬂ.lf:
claimant was forty years old, and well above the age forvzmi‘ht_ary conscription in
Israel.4!

An accurate knowledge of country conditions also matters. One. claim based on
conscientious objection -was- turned down for the very simple reason that with
the end of the civil war, the government of Guatemala had ceased to enforce
military conscription.4?. © - -
In deciding agaiﬁst some claimants, the Immigmtiox__l arfd Refugee Boarf:l n(_)tcd
that they were not convinced that the claimant’s objection Was:a conscientious
objection to military service. In one case vthe :board noted that:
Neither claimant testified to any genuine convictions that preclude military
service per se. Both of them told us that, if they remained in Canac_la and
Canada imposed compulsory military service, they ‘would serve in the.
militaxy.43 -
And, with regard to a claimant from Sudan, the board found.,that: “the claimant’s
objections [to military service] were motivated by opg&rtumsm and not by genu-
ine conviction™, and went-on to deny refugee status.

\

j ; EHA. (Re), [1997]
“FDZ. (Re), [1996] CR.D.D. No. 249 (A95-00642), Guatemala: E
CR.D.D. No. 123 (V94-00384), Nicaragua; YJ.U. (Re), {1996] C.R.D.D. No. 296 (T95t
03265), Lebanon; T.F.L. (Re), [1996] CR.D.D. No. 195 (U95-03470, U95-03471), Sri
Lanka; HEK. (Re). [1997] CR.D.D. No. 41 (T94-01148. T94-01150, T94-01152),
Israel. : '
4 Kudriavstev v. Canada (Minister of Emplovment & Immigration), {1997] F.CJ. No.
1373 (DRS 98~00527) (FC.T.D.) at para 11.
4INF.G. (Re), [1996] CR.D.D. No..117 (U95:04027).
BH.QT. (Re), [1997) CRD.D. No. 149 (T96-03054, T96-03055) at parx 36.
44D M.B. (Re). [1997] CR.D.D. No. 214 (U96-02568) at para 17.




284 - IMMIGRATION LAW REPORTER 8 Imm. LR (3d)
Befu gee .c’lzliim‘fmts who are deserters can fail because their involvement in a mil-
ltary organization went on too long, with unused opportunitiés to desert, so that

ri-ghts law, based on the notion that “[flreedom of belief cannot be truly recog-
nized as a basic human right if people are compelled to-act in ways that abso-
lutely contradict and violate their core beliefs.”#”. Drawing on this right to free-
dom of thought, conscience, and religion ‘contained iy both the Universal

of freedom of thoughtf~§onsciencp?,and_:i‘elig'iou;§’f’fsj_

The Ux.lited’Nations‘ High Commission on 'Hi n Rightsurgcd states to provide
an alternative service:of the.civilians and. on-combataiits” satitre th-such jndi.
- Viduals-who had conscientious objection:to militisy <stvics. e i ;
Tope supported.the-position-that g 4l

o .
D.Y.I (Re).‘[ 1296] C.R.D.D. No. 290 (T93-13420). The claimant, a Macedonian, had *
been a conscript in-the Yugoslay (Serb) army. ‘The quding case an exclusion is Ramirez

LR. (2d) pp. 137-161. - ,
47B. Frelick, “Conscieatious Objectors as Refii pees,” in V- Hamilton, ed., World Refugee

Survey: 1986 in Review, p. 31 (1987) cited;in Hathaway. at p:'182;
BUN. Doc E/CN.471989/L.10/Add. 15, March 9, 1989; cited in-Hathaway, p. 183,

49Héthaway, p. 183.
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the accommodation of the conscientious objectors, a principled claim to refugee

status may be established.”50

Accordingly, the United Nations Sub-Commission on Prevention of Discrimina-

tion of Minorities adopted the following recommendation:
(a] Right to conscientious objection to wars or to a particular war and mili-
tary service. “This right applies to any person subject to compulsory. military
service who, for reasons of conscience or deep conviction based on religious, _
moral, humanitarian, philosophical or similar motives, such as on ecological
grounds refuses to carry out armed military service or other participation,
direct, in wars or armed.conflict3!

Summary
In conclusion, refugee claims, which involve failure to perform military service,

- while pot explicitly-within the scopé of the Convention' definition, may never-

theless lead to a recognition of refugee status in three circumstances. Hathaway
summarizes the. law as’ follows:
-First, discrimination in the application or administration of 2 military service

~ making it biased thereby.undercutting its political legitimacy and considera-
tion 254" validlawof ‘generl application. .
Second, the specific form of military service objected to might be fundamen-
tally ‘iliegitimite, as when it contemplates violation of basic ‘precepts of
human rights law, humanitarian law, or general principles of public interna-
tional law. Where the service is itself politically illegitimate, refusal to enlist”
or remain in service canmot be construed .as a bar to obtaining refugee
protection. ’ .
Third, the failure to recogmze the legitixi]acy of conscientious objection, and
to-provide for an appropriate and-proportionate non-combatant alternative,
may in and of itself constitute a sufficient threat to human rights to ground a

. €laim to refugee status based on implied.political opinion.52

There are specific criteria for a Jperson to object to military service. These

grounds-include objections ‘based ¢n moral and philosophical principles in that

the person is opposed to actions taken by the army both in terms of human rights

violation and also in terms where military actions fall below the standard re-

quired by International law. Strong documentary evidence is required in support

of such a claim. Here the claimant is expressing political opinion where the ob-
Ry

5(’Harhaway, p- 183.

Sl«Conscientious Objection to Military Service™ (New York: United Nations, 1985). p.
10.

52Hza.thaway, p- 185.
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jector opposes the actions -of the army and the government based on political
grounds. As a result this objection would lead 10 a persecution by the authorities
as with a person hostile to the state.

The failure to recognize the legitimacy of conscientious objections could in it-
self constitute a sufficient threat to human rights to ground a claim to refugee
status based on implied political opinion. This method would be especially valid
if there were a serious risk of extrajudicial punishment. However the last ground
as a basis for claiming refugee status is more difficulr to sustain and fréquently
the immigration :and Refugee Board will view ‘the punishment as enforcing a
general law of application and enforcing a legitimate state interest, i.e. conscrip-
tion, and not view such punishment as persecutory in nature,

Itis ,c'lfzar then according to established Canadian refugee law and the recognized
authority of the UNHCR Handbook, Hathaway’s The Law of Refugee Status and

other authorities conscientious objection to military service is recognized as
grounds for a Convention refugee claim.
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